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Passed by Shri Uma Shanker, Commissioner (Appeals)

cff 3fRlcrc,,~~ ~rc;ci,, (~-VI), .3-le;d-lc',listlc',, 3illJcfrlle>lll rn aitr
.:> .:> .:> '

;i::rc;r~r ti"-------------------------------- ~ -------------------~~
" - C.

Arising out of Order-In-Original No ._SD-06/14/AC/lngersoll Rand/16-17_Dated:
02.02.2017 issued by: Assistant Commr STC(Div-VI), Ahmedabad.

.:S-l41e>lcfial/\,lfc:tc:l1e;'J "cfiT a=rr.i=r m GcTT (Name & Address of the Appellant/Respondent)

Mis Ingersoll Rand (India) Ltdas rf sa 3r#tr 3er 3rials 3rcrra cj,{ill t m a 5 3er # 4f zenfear #ta.:>

aaT! aTT &I# 3f@alt at 3r4le znr u#tu 37rd III # "fl"c@f t I.:, .:,

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

3ITTo~ q;rtrarfra;:rur~ :
.:,

Revision application to Government of India:

(I) (en) (i) #tr 3z rca 3ff@e1fr 1994 Rt err 3-rc=rc=r a-fR:r~-aw~~ GlR if tfq]cfc,3 n

mu c!i)" 3q-Ir h qrsass h 3iaia sctgrur 3dear 3rf fa,9a al, far inz, TGa
.:, .:,

fm:rm, alft ±ifs, s#la tr raa, irz mrii,s feat-1 1ooo1 at t sir urf [

A revision application lies to the l,)nder Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944. in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: ·

(ii) zuf m Rt zG #masa zr arr fad isra zn 3rzr aran znr fa#t
~~~~* J:ffi>f cil" a@ rr "J=fldT-ti°,m ~~ znr ±is u a fa@r aar
if m ~~ if 'ITT mr Rt 1fan h zluca z zt I .

.:,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(<9) llffic'f ~ ~~~ m i;re;-~r ~ fo-l.mfaa m q"{ m m ct fclfala-f1□1 if ~ ~rc;;cfi

ad ml3zr Ara a Raz hm sit sna h as.fa@r; zqr ii fzffa ? ]
.:,
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(c) In case of goods exported outside India export to Nepal or Bhl!tan, without payment of
duty.

aif snra #l Una ze gnrar #a fg uit sq@tRe r1 dt n{&sit ha srr atg
'clffi ~ mi=[ gfs snga, srfte m am i:iffed cff x=r=flf . "CR 'lfT mer lf fclro~ (.:r.2) 1998
'cTRT 109 am~- ~ ~ 1TI I

(d)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~;~ (~) PtwllcJC'll 2001 m mi:£ 9 m afrn FclPtfcftc ~ mT ~-8 lf ql"~
, hfa sr?gr uf an?gr hf Riasahma sf per-srrr vi ar@la s?r at a-at
~ ~ w~~~ "Fcl?<:lr \ilFlT~ I ~™m ~- c!5T ~M~M ~ 3Rflfu" 'cTRT 35-~ it
~i:tr ~ 1al #qr rr €ln--s arr at uf ft itt a1Reg I

The above application shall be made in duplicate in Form No. EA.,8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE ofCEA, 1944, under Major Head of Account.

0

(2) ff@err 3la # arr ugf viaa ga ear qt 'lfT iRffi cpl=f 1TI "ITT~· 200/- ffi 'T@R
at uirg 3hi uai vivaa ya Garg t vsur zt cTT 1 ooo/- ctr ffl 'T@R #6t urgI

The revision application shall be accompanied by a fee of Rs.200/~ where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ·

tar gyca, a4hrair zyc gi tara rqr Inf@aw4R sr4la­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hrsna yean arf@fa, 1944 'cTRT 35-fl'r/35-~ ~~:-

Under Sectidn 35B/ 35EofCEA, 1944 an appeal lies to :-
affaar pceniai #if@a ma v#tr yen, tzu ye vi hara ar4ha urn@r
ctr fclwq~ ~~ .=f. 3. 3ITT". •g, { fecal at ya

0

(a)

(b)

(2)

the special ~ench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Ptiram, New Delhi-1 in all matters relating to classificationvaluation and.

s#aRfea ufRb 2 (4) a aarg arr rarar #t rfta, sr@htmmv#tr zyca, #tr
naa.yea vi ara z7ft4tu mnf@raw (frez) at 4fa 2#tr 9fear, 1snarar sit-2o, q
##ea zrfqarqrvs, auk u, Isl«Tard-380016.
To the west: regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at:O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

hr surar gca (sr@a) fzrra8, 2001, ctr IQRT 6 m ~ Wf-3f ~--q-3 · it mfur fcp-q -~
srftarzi rrznfro;t ·{ srfl fess r#ha fg ·rg srhr #6t a 4Reif f8usi sarg .
at mrr, nw st mrr i Gamma rznr u@#far sag s arr zrwt a k asr ; 1oo/-# 3srt""fey
61lfr I oar TT zyca 6l rr, nu #t +WT; sit ca·rzn rar #fr R; 5 ~- m 50 Gargma si
T, 5000 /- #rr 3#sf atf tierUTT zyc #t +TI, nu #t ,wr 3lN wm:n: <l<1T~~/so \" ·
are nr Uk uur & azi nu; 1oooo/- hi hut itftt # ffi 'ffITT<Tcf> xft-tx-etx ~ .:rr=r ~ - 1 .- -., i,'. . \ ( . _) /,'­
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· aif@ia a rs #a i vier at uh1rr en # Rh#t nR 1au~a IB?f °$ ~~ :.-:.
WW "cjj"f "ITT "Gl""ITT io<ro~~tfro ft.qa- % I .

The appeal to the Appellate Tribunal shall be filed in• quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall - be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty I penalty I demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situatc3d. ·

(3) zuft za mer i a{ n?ii r mrhr zl& r@ta qr sir # fry tifm" "cjj"f grr srjar
ir a fhn uIr- a1Re; z ilk gg ft fa frat ud arf au #a fg zrenRerf sr4tu
Jrzm@rawr al ya 3r@a a $ta var al vs sm4aa fhu "Gflm-~I
In case of the order covers~ number of order-in-Original, fee for each 0.1.0. should be
paid in the' aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)

0

(5)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-f item·
of the court fee Act, 1975 .as amended.

~ ·3TR~ l=frwIT "cjjl"~-cfR,f arRaii at ail sft eznr arr[fa fhzu "GITfil % "GIT fl~,
#at Ira zyca vi var 374l#tu =nrnf@raw (arffff@) frr:r:r, 19a2 -it -Ptf6a"· % I ·

(6)

0

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982°. ·

tr yea, sh sn<a gcag haia 3r4al#t1 nrznf@rawr (frec), # 4f sr4tit # mar i
a{car iiaDemand) ya is Penalty) pr 1o%qsat aar 3@art ?& izraifa, 3r@rma# qa5 1o mils
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a.€tr 37Ta gra3ittaraa3inf, er@star "~ cfi'r;i:rm"(Duty Demanded)-
. .:,.

(i) (section) isD 4tar feffr«if@r;
(ii) fararrh+dz3fez#rf@r;
(iii) her&dz4f fer+ii afr 6 4aa 2zrrf@r.

> rzqasrat 'ifa3r4' asz qaa#stacr i, arr' atRr atafzqa raamfr·re.
For an appeal to be filed ~efore the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellat~ Commissioner would have to be pre-deposited. Jt may be noted that the.

· pre-,deposit is a mandatory' condition [for filing appeal before CESTAT.- (Section 35 c ·(2A)
and 35 F of the; Central Excise Act; ·1944, Sectiori 83 & Section 86 of the Finance _Act, 1994)

. . . .

In view of above,_an aP;peal agai~st this ordkr shall lie before the Tribunal on paymentof 10%·.. .<::·.
of the duty demanded where dutY! or duty an_d penalty are m dispute, or penalty, where pen~lt,~~::-·<~·,\;\~;'10, ;
alone is in dispute." : · _,- "y>-.~- r

f%·I·".;. __.

Under Central Excise andiService Tax, "Duty demanded" shall include:
· (i) amount determined under Section 11 D;

(ii) amount of err.oneous Ce'.nvat Credit taken;
(iii) amount payable under Rule 6 of the CenvatCredit Rules.

z acaaf ii ,gr 3rear au art hfawr aa si arcs 3rrar area I q0s fa41f&cl if m if.r ~
·"JJV rca a 10% ra1arcail srzi ha avs Fcic11Ra 'lft . ciiT q0s t" 10% 2zrar w # rr matt &

.:> ~ . . . ' : .



F.No. V2(ST)25/A-1I/17-18

ORDER-IN-APPEAL

M/s Ingersoll Rand (India) Ltd, Plot No.21-30, GIDC Estate, Naroda,

Ahmedabad 382 330 (henceforth, "appellant') has filed the present appeal against

the Order-in-Original No.SD-06/14/AC/Ingersoll Rand/16-17 dated 02.02.2017

(henceforth, "impugned order") passed by the Assistant Commissioner, Service Tax,

Division-VI, Ahmedabad (henceforth, "adjudicating authority").

2. To state briefly, facts of the case are that the appellant, a manufacturer of air

compressors, were providing air compressors on rental/ lease basis to their

customers as per rental agreements between two parties. On the amount collected

under rental agreements, the appellant was discharging VAT/CST considering the

activity as a deemed sale. According to revenue, right to possession and effective

control remained with the appellant, the activity of renting of air compressions

attracted service tax as it was transfer of goods by way hiring or leasing or licencing

without transfer of right to use the goods, a situation covered under section 66E(f)

of the Finance Act, 1994. A service tax demand of Rs.27,86,664/- was therefore

raised for the period 21.08.2012 to 11.03.2016 vide show cause notice dated

01.08.2016 and it was confirmed in the impugned order along with interest.

Penalties were also imposed under sections 77 and 78 of the Finance Act, 1994.

Being aggrieved with the impugned order, the appellant has preferred this appeal.

3. The main grounds of appeal, in brief, are as follows-

3.1 Appellant submits that 'service' as defined under section 65B(44) of the

Finance Act, 1994, shall not include transfer, delivery or supply of any goods which

is deemed to be a sale within the meaning of clause (29A) of article 366 of the

Constitution; that to levy service tax on a transaction as supply of tangible goods for

use under section 66E(f), the one of the conditions to be met is that the supply is

without transfer of right to use the goods, as right to use goods is leviable to VAT/

CST as deemed sale in terms of relevant VAT laws.

3.2 Appellant explains that the term 'right to use' has not been defined, however,

this term has been interpreted in various judgments of various courts, including

Supreme Court of India. Appellant cites the Andhra Pradesh High Court's decision in

the case of Rashtriya Ispat Nigam Ltd v. Commercial Tax Officer [1990 (77) STC 182]

which was confirmed by Hon'ble Supreme Court [2002(126) STC 114]; Another

decision of Andhra Pradesh High Court in the case of G S Lamba & Sons,

Secunderabad & Others v. State of Andhra Pradesh [2011(52) APSTJ 191]; Supreme

Court's decision in the case of BSNL v. Union of India [2006(145) STC 91(SC)];

Gauhati High Court's decision in the case of HLS Asia Ltd v. State of Assam & Others
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[2003(132) STC 217(Gauhati)]. Appellant goes'on to analyse the decisions and
states that in order to determine that a transaction amounts to a 'transfer of right to

• %

use goods', there should be transfer; such transfer should result in terminating

rights in one party and creating them in another; the transfer should necessarily
involve deliveryof possession by the transferor; the transfer should be of effective
control of goods distinct from mere custody of goods; and there must be consensus
ad idem between the parties. Appellant thereafter submits that perusal of all the
terms of the rental agreements entered between the appellant and customers makes

it clear that all conditions are satisfied and transactions involve transfer of right to
use goods.

3.3 Appellant submits that when two ingredients in a transaction are fulfilled,
i.e., there is transfer of right to use goods and VAT is paid by the assessee, then such
activity would be treated as deemed sale and would be outside the scope of

definition of 'service' under section 65B(44) of the Finance Act, 1994. Appellant

states that.VAT is discharged on the amount received under the lease agreement

entered between the parties and service tax cannot be imposed on transactions .
which are leviable to VAT. Appellant argues that demanding service tax on the
turnover on which VAT is already paid by the appellant will amount to double
taxation.

3.4 Appellant has also argued the case on the grounds of revenue neutrality and
cum tax valuation. Also, as per appellant, there is no suppression of facts since
department was aware of the facts, hence extended period cannot be invoked.
Appellant has also given submissions with regard to penalties imposed.

4. In the personal hearing held on 4.10.2017, Ms Madhu Jain, Advocate
( represented the appellant and reiterated the grounds of appeal. She made additional

written submissions and explained the case laws applicable.

5. I have carefully gone through the appeal. The dispute is on taxability of
. renting income earned by the appellant from renting of air compressors. The
adjudicating authority has confirmed the demand of service tax on the renting
income treating the same as consideration against transfer ofgoods byway ofhiring,
leasing, licensing or in any such manner without transfer ofright to use such goods- a

declared service under section 66E(f) of the Finance Act, 1994 -whereas, appellant
contends that the transactions involved transfer of right to use the goods and hence

out of the scope of 'service' defined under section 65B(44) of the Finance Act, 1994.

5.1 The supply of tangible goods for use, without transfer of right to use, was
brought under the tax net with effect from 16.5.2008 under section 65(105)(zzzzj)
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of the Finance Act, 1994 and after introduction of negative list from 1.7.2012, it

became a 'declared service' under section 66E(f) of the Finance Act, 1994. Thus,

taxability of supply of air compressors on rent cannot be in dispute unless the

supply of transfer of air compressors involved transfer of 'right to use' also, as in

that case it would amount to deemed sale and hence out of purview of 'service'

defined under section 65B(44) of the Finance Act, 1994. The core of the matter,

therefore, is whether renting of air compressors involved transfer of right to use

them or not.

5.2 The transfer of right to use involves transfer of both possession and control

of the goods to the user of the goods, as clarified in Board's Instruction Letter

No.334/1/2008-TRU dated 29.2.2008. It was further explained in this letter that

whether a transaction involves transfer of possession and control is a question of

facts and is to be decided based on the terms of the contract and other material

facts; that this could be ascertainable from the fact whether or not VAT is payable or

paid; that supply of tangible goods for use and leviable to VAT/ sales tax as deemed

sale of goods is not covered under the scope of supply of tangible goods for use

service.

5.3 As submitted by the appellant, the issue has been dealt with in great details

by various courts and such preceding decisions contain guiding principles to decide

whether in a particular transaction right to use was transferred or not. As an apt

illustration, Hon'ble High Court in the case of Rashtriya Ispat Nigam Ltd v.

Commercial Tax Officer has described how a taxi cab when hired under rent a cab

scheme is different from a taxi car hired for going from one place to another. Hon'ble

Court explains that in rent a cab scheme, a cab is provided and usually a driver

accompanies the cab; there driver will have custody of the car though the hirer will

have the possession and effective control of the cab. In contrast, when a taxi car is

hired for going from one place to another, the driver will have both the custody as

well as .the possession and what is provided is service on hire. In the former case

there was effective control of the hirer (transferee) on the cab whereas in the later

case it is lacking.

5.4 The dispute therefore boils down to the interpretation of the agreements

entered into by the appellant with his customers. As an example, I have examined a

Rental Agreement dated 31.8.2015 with M/s Hanung Toys & Textiles Ltd. Clause 1

of this agreement says that Lessee at his own cost shall keep the equipment in good

condition and will assume the entire risk of loss or damage to the equipment, and

injury or death to persons from any cause arising under the agreement. Clause 2 is

related with inspection, installation and removal of the equipment and according to

it, Lessee is responsible for unloading, rigging, installation, piping, disconnection.

/
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. Clause 5 mandates that Lessee shall report and pay to the appropriate authority any
and all licence fees, registration fees, assessments, charges and taxes. Clause 8
clarifies that any alteration or modification with respect of the equipment so as to
comply with any applicable law or rule or regulation shall be at the expense of

Lessee. As per Clause 12, Lessee shall procure and maintain at all times. the
necessary insurance required under lawwhere such equipment is used or operated.
Further, Lessee at his own expense shall maintain all risk insurance coverage on-the

equipment.

5.4.1 Thus, it is responsibility of the Lessee/ customer to undertake and bear cost

of unloading, installation, disconnection, etc.; to indemnify the appellant against any

loss or damages arising to or in connection with the equipment; to comply with
statutory requirements relating to use of the equipment; to ensure safety of the

equipment, etc. The appellant has supplied goods to the customers for their use, the

goods are for the customers' exclusive use for the period of agreement, operation of

goods is carried out by the customers, all statutory requirements are to be complied

by the customers.

5.4.2 All this, in my view, suggests transfer of possession as well as effective
control of the equipment (air compressors) and supply of equipment is not for the
purpose of giving service without parting with the effective control of the
equipment. The supply of goods in the present case therefore is accompanies with

transfer of right to use the goods and in such a situation, I hold that disputed
transactions are not covered under section 66E(f) of the Finance Act, 1994, and

consequently, out of purview of service tax.

5.5 Accordingly, I find that the appellant is not liable to pay any service tax and

· O .further, since there is no service tax payable, the question of payment of interest or

imposition of penalties does not arise.

6. The impugned order is set aside and appeal is allowed.

The appeal filed by the appellant stands disposed of in above terms.

os?
(3mr gi4)

h.-3zr a 3nrzIra (3r4le+
,.:>

Date:
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Attested

S·!Motl-(Sanwar 1rdaa)
uperintendent

Central Tax (Appeals)
Ahmedabad

By R.P.A.D.
To,
M/s Ingersoll Rand (India) Ltd,
Plot No.21-30, GIDC Estate, Naroda,
Ahmedabad 382 330

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmedabad - North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt./Deputy Commissioner, Central Tax, Division-I, Ahmedabad- North.

A. Guard File.
6. P.A.


